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2 In the Internet version of this work, Bills appearing highlighted in “J8f” failed or were incorporated in
other bills; Bills appearing in “Gfeen” passed and have been enacted into law, generally to become effective
onJuly 1, 2009.
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Highlights

8 37.2-1007. If, after considering the evidence presented at the hearing, the court or jury

Hearing on determines on the basis of clear and convincing evidence that the respondent is
petition to incapacitated and in need of a guardian or conservator, the court shall appoint a
appoint. suitable person, who may be the spouse of the respondent, to be the guardian or

the conservator or both, giving due deference to the wishes of the respondent.
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§ 37.2-815.
Commitment

A. Notwithstanding § 37.2-814, the district court judge or special justice shall
require an examination of the person who is the subject of the hearing by a
psychiatrist or a psychologist who is licensed in Virginia by the Board of
Medicine or the Board of Psychology and is qualified in the diagnosis of
mental illness or, if such a psychiatrist or psychologist is not available, a

examination
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mental health professional who (i) is licensed in Virginia through the
Department of Health Professions as a clinical social worker, professional
counselor, marriage and family therapist, psychiatric nurse practitioner, or
clinical nurse specialist ....

[For online licensing information: http://www.dhp.virginia.gov/Counseling/

Addresses and Phone Numbers:

Perimeter Center

9960 Mayland Drive, Suite 300
Richmond Virginia 23233-1463
Phone: (804) 367-4610
Fax:(804) 527-4435

Complaints: (800) 533-1560 Automated License Verification: (804) 270-6836
Email: coun@dhp.virginia.gov
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8§ 37.2-814. B. At the commencement of the commitment hearing, the district court judge
Commitment  or special justice shall inform the person whose involuntary admission is being
hearing for sought of his right to apply for voluntary admission for inpatient treatment as
involuntary provided for in 8 37.2-805 and shall afford the person an opportunity for
admission; voluntary admission. The district court judge or special justice shall advise the

il |
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written person whose involuntary admission is being sought that if the person chooses

explanation; to be voluntarily admitted pursuant to § 37.2-805, such person will be

right to prohibited from possessing or purchasing a firearm pursuant to 8 18.2-308.1:3.

counsel; rights  The judge or special justice shall ascertain if the person is then willing and

of petitioner capable of seeking voluntary admission for inpatient treatment. In determining
whether a person is capable of consenting to voluntary admission, the judge or
special justice may consider evidence regarding the person's past compliance
or noncompliance with treatment.
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273  HB 2300 Mental Health, Mental Retardation & Substance Abuse Services,
274  Department of; name change.

275  An Act to amend and reenact 88 2.2-212, 2.2-213, 2.2-214, 2.2-223, 2.2-507, 2.2-704,
276 2.2-705, 2.2-1839, 2.2-2001.1, 2.2-2411, 2.2-2648, 2.2-2664, 2.2-2691, 2.2-2692, 2.2-
277 2694, 2.2-2696, 2.2-2818, 2.2-2905, 2.2-3705.5, 2.2-4344, 2.2-5201, 2.2-5206, 2.2-5300,
278  4.1-305, 9.1-111, 9.1-901, 15.2-2291, 15.2-5386, 16.1-275, 16.1-278.8, 16.1-278.8:01,
279  16.1-280, 16.1-293.1, 16.1-336, 16.1-345, 16.1-356, 16.1-357, 16.1-361, 18.2-73, 18.2-
280  74,18.2-251, 18.2-251.01, 18.2-252, 18.2-254, 18.2-254.1, 18.2-258.1, 18.2-271.2, 18.2-
281 308.1:1, 18.2-308.2:2, 19.2-169.1, 19.2-169.2, 19.2-169.3, 19.2-169.5, 19.2-175, 19.2-
282  182.2,19.2-182.13, 19.2-182.16, 19.2-264.3:1, 19.2-264.3:1.1, 19.2-264.3:1.2, 19.2-301,
283  19.2-302, 19.2-389, 19.2-390, as it is currently effective and as it shall become effective,
284  20-88, 22.1-7, 22.1-205, 22.1-209.2, 22.1-214.2, 22.1-214.3, 22.1-215, 22.1-217.1, 22.1-
285  272.1,23-38.2, 25.1-100, 29.1-313, 32.1-45.1, 32.1-64.1, 32.1-73.7, 32.1-102.1, 32.1-
286  122.5,32.1-124, 32.1-125.1, 32.1-127.1:03, 32.1-127.1:04, 32.1-135.2, 32.1-276.3, 32.1-
287  276.8, 32.1-283, 32.1-283.1, 32.1-283.5, 32.1-325, 32.1-351.2, 37.2-100, 37.2-200, 37.2-
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300, 37.2-316, 37.2-317, 37.2-318, 37.2-319, 37.2-423, 37.2-716, 37.2-900, 37.2-900.1,
37.2-909, 37.2-912, 37.2-919, 37.2-1101, 38.2-3412.1, 38.2-3418.5, 46.2-400, 46.2-401,
46.2-1229, 51.5-1, 51.5-2, 51.5-14, 51.5-14.1, 51.5-31, 51.5-39.2, 51.5-39.7, 51.5-39.12,
53.1-32,53.1-40.2, 53.1-136, 53.1-145, 54.1-2715, 54.1-2726, 54.1-2970, 54.1-2987.1,
54.1-3408, 54.1-3408.01, 54.1-3437.1, 54.1-3506, 56-484.19, 57-2.02, 57-60, 63.2-100,
63.2-1503, 63.2-1528, 63.2-1709, 63.2-1726, 63.2-1735, and 63.2-1805 of the Code of
Virginia, relating to changing the name of the Department, Board, Inspector General, and
Commissioner of Mental Health, Mental Retardation and Substance Abuse Services.

Summary as introduced:

Department of Mental Health, Mental Retardation and Substance Abuse Services;
name change. Changes the name of the Department, Board, Inspector General, and
Commissioner of Mental Health, Mental Retardation and Substance Abuse Services to
the Department, Board, Inspector General, and Commissioner of Behavioral Health and

Developmental Services. This bill also makes technical amendments. This bill is
identical to SB 1117.

04/08/09 House: VOTE: --- ADOPTION (99-Y 0-N)

04/08/09 Senate: Senate concurred in Governor's recommendation (40-Y 0-N)
04/08/09 Governor: Governor's recommendation adopted

04/14/09 House: Reenrolled

04/14/09 House: Reenrolled bill text (HB2300ER?2)

making an informed decision
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D. Health care entities may, and, when required by other provisions of state
law, shall, disclose health records:

34. To notify a family member or personal representative of an individual who
is the subject of a proceeding pursuant to Chapter 8 (8§ 37.2-800 et seq.) of
Title 37.2 of information that is directly relevant to such person’s involvement
with the individual’s health care, which may include the individual's location
and general condition, WHEN THE INDIVIDUAL HAS THE CAPACITY to
make health care decisions and (i) the individual has agreed to the notification,
(ii) the individual has been provided an opportunity to object to the notification
and does not express an objection, or (iii) the health care provider can, on the
basis of his professional judgment, reasonably infer from the circumstances
that the individual does not object to the notification. IE THE
OPPORTUNITY TO AGREE OR OBJECT TO THE NOTIFICATION
CANNOT PRACTICABLY BE PROVIDED BECAUSE OF THE
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37.2-804.2.

Disclosure of
records.

INDIVIDUAL'S INCAPACITY OR AN EMERGENCY® CIRCUMSTANCE,
the health care provider may notify a family member or personal
representative of the individual of information that is directly relevant to such
person’s involvement with the individual’s health care, which may include the
individual's location and general condition if the health care provider, in the
exercise of his professional judgment, determines that the notification is in the
best interests of the individual. Such notification shall not be made if the
provider has actual knowledge the family member or personal representative is
currently prohibited by court order from contacting the individual.

Any health care provider providing services to a person who is the subject of
proceedings under this chapter may notify the person's family member or
personal representative of information which is directly relevant to such
individual's involvement with the person’s health care, which may include the
person's location and general condition, in accordance with subdivision D 34
of § 32.1-127.1:03, unless the provider has actual knowledge that the family
member or personal representative is currently prohibited by court order from
contacting the person.

® “Emergency” is not a defined term in the statute. It is defined elsewhere in the Code, see, e.g., § 2.2-
3701. Definitions. (“ ‘Emergency’ means an unforeseen circumstance rendering the notice required by this
chapter impossible or impracticable and which circumstance requires immediate action.’*)
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The Act contains an optional statutory form.

The bill contains a reenactment clause.
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04/14/09 Senate: Reenrolled bill text (SB855ER2)*

i 1l

* The Act passed but must be passed again in the 2010 Assembly to become law.
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Highlights

§ 37.2-804. A. Any special justice, retired judge sitting by designation pursuant to § 16.1-

Fees and 69.35, or any district court substitute judge who presides over hearings

expenses. pursuant to the provisions of §8 37.2-809 through 37.2-820 or Article 16 (8
16.1-335 et seq.) of Chapter 11 of Title 16.1 shall receive a fee of $86.25 for
each hearing thereunder-and plus his necessary mileage, parking, tolls, and
postage, and $43.25 for each certification hearing and each order under
Chapter 11 (8 37.2-1100 et seq.) ruling on competency or treatment-and-his
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§ 37.2-808.
Emergency
custody;
issuance and
execution of
order.

necessary-mHeage plus his necessary mileage, parking, tolls, and postage.

Highlights

G. A law-enforcement officer who, based upon his observation or the reliable
reports of others, has probable cause to believe that a person meets the criteria
for emergency custody as stated in this section may take that person into
custody and transport that person to an appropriate location to assess the need
for hospitalization or treatment without prior authorization. A law-enforcement
officer who takes a person into custody pursuant to this subsection or
subsection H may lawfully go or be sent beyond the territorial limits of the
county, city, or town in which he serves to any point in the Commonwealth for
the purpose of obtaining the assessment. Such evaluation shall be conducted
immediately.

H. A law-enforcement officer who is transporting a person who has voluntarily
consented to be transported to a facility for the purpose of assessment or
evaluation and who is beyond the territorial limits of the county, city, or town
in which he serves may take such person into custody and transport him to an
appropriate location to assess the need for hospitalization or treatment without
prior authorization when the law-enforcement officer determines (i) that the
person has revoked consent to be transported to a facility for the purpose of
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assessment or evaluation, and (ii) based upon his observations, that probable
cause exists to believe that the person meets the criteria for emergency custody
as stated in this section. The period of custody shall not exceed four hours from
the time the law-enforcement officer takes the person into custody. However,
upon a finding by a magistrate that good cause exists to grant an extension, the
magistrate shall issue an order extending the period of emergency custody one
time for an additional period not to exceed two hours. Good cause for an
extension includes the need for additional time to allow (a) the community
services board to identify a suitable facility in which the person can be
temporarily detained pursuant to 8 37.2-809, or (b) a medical evaluation of the
person to be completed if necessary.
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37.2-801.
Admission
procedures;
forms.

Highlights

B. The Beard-Office of the Executive Secretary of the Supreme Court of
Virginia shall-preseribe-and-the-Department-shal prepare the petitions, orders,

and such other legal forms as may be required in procedures for custody,
detention, and involuntary admission—Fhese-forms,-which-shall-be-the-legal

L ° pursuant to Articles 4 (§ 37.2-808 et seq.) and 5
(8 37.2-814 et seq.) of Chapter 8, and shall distribute such forms to the clerks
of the general district courts and juvenile and domestic relations district courts
of the Commonwealth-and-to-the-directors-of the-state-facilities. The
Department shall prepare the preadmission screening report, examination, and
such other clinical forms as may be required in proceedings for custody,
detention, and admission pursuant to § 37.2-805, and Articles 4 (8§ 37.2-808 et
seq.) and 5 (8 37.2-814 et seq.) of Chapter 8, and shall distribute such forms to

® The stricken language implicitly endorses the use of the “official” forms but apparently acknowledges and
accepts the widespread practice of jurisdiction specific forms.
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community services boards, mental health care providers, and directors of
state facilities.

Highlights

§ 37.2-808.  The period of custody shall not exceed four hours from the time the
Emergency  law-enforcement officer takes the person into custody. However, upon
custody; a finding by a magistrate that good cause exists to grant an extension,
issuance and the magistrate shall issue an order extending the period of emergency
execution of  custody one time for an additional period not to exceed two hours.
order. Good cause for an extension includes the need for additional time to
allow (i) the community services board to identify a suitable facility in
which the person can be temporarily detained pursuant to § 37.2-809
or (ii) a medical evaluation of the person to be completed if necessary.

8§ 37.2-815.  When the examiner attends the hearing in person or by electronic
Commitment communication, the examiner shall not be excluded from the hearing
hearing for ~ pursuant to an order of sequestration of witnesses.

involuntary

admission;

examination

required.
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§ 37.2-816.  The board shall provide the preadmission screening report to the court
Commitment prior to the hearing, and the report shall be admitted into evidence and
hearing for made part of the record of the case.

involuntary

admission;

preadmission

screening

report

37.2-817. B. Ar Any employee or-a designee of the local community services
Involuntary  board, as defined in 8 37.2-809, representing the community services
admission board that prepared the preadmission screening report shall attend the

and hearing in person or, if physical attendance is not practicable, shall
mandatory participate in the hearing through a two-way electronic video and audio
outpatient or telephonic communication system as authorized in § 37.2-804.1. ....
treatment The employee or designee of the local community services board, as
orders. defined in § 37.2-809, representing the community services board that

prepared the preadmission screening report or attending or
participating on behalf of the board that prepared the preadmission
screening report shall not be excluded from the hearing pursuant to an
order of sequestration of witnesses.

8 ?’(172# A. Upon receipt of any order from a commitment hearing issued
Order o pursuant to this chapter for involuntary admission to a facility efor

Involuntary  pandatary outnatient treatment, the clerk of court shall, prierte as soon

admission Or 45 hracticable but not later than the close of-that business on the next

involuntary  q1jowing business day, certify and forward to the Central Criminal
outpatient  pacords Exchange, on a form provided by the Exchange, a copy of the
treatment order. Upon receipt of any order from a commitment hearing issued
forwarf:ied to pursuant to this chapter for mandatory outpatient treatment, the clerk
CCR_E’ of court shall, prior to the close of that business day, certify and
certain forward to the Central Criminal Records Exchange, on a form provided
volu_ntqry by the exchange, a copy of the order.

admissions

forwarded to  B. The clerk of court shall also, prierte as soon as practicable but no
CCRE; later than the close of-that business on the next following business day,
firearm forward upon receipt to the Central Criminal Records Exchange, on a
background  form provided by the Exchange, certification of any person who has
check. been the subject of a temporary detention order pursuant to § 37.2-809,

and who, after being advised by the judge or special justice that he will
be prohibited from possessing a firearm pursuant to § 18.2-308.1:3,
subsequently agreed to voluntary admission pursuant to 8 37.2-805.

2. That an emergency exists and this act is in force from its passage.
741  SB 1117 Mental Health, Mental Retardation & Substance Abuse Services,
742  Department of; name change.

743  An Act to amend and reenact 88 2.2-212, 2.2-213, 2.2-214, 2.2-223, 2.2-507, 2.2-704,
744  2.2-705, 2.2-1839, 2.2-2001.1, 2.2-2411, 2.2-2648, 2.2-2664, 2.2-2691, 2.2-2692, 2.2-
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making an informed decision
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AGENCY

§ 37.2-805.1.
Admission of
incapacitated
persons
pursuant to
advance
directives or by
guardians

R. Shawn Majette

Highlights

AGENT’S INVOLUTNARY ADMISSION FOR TREATMENT

A. An agent for a person who has been determined to be incapable of

making an informed decision may consent to the person's
admission to a facility for no more than 10 calendar days if (i) prior to
admission, a physician on the staff of or designated by the proposed
admitting facility examines the person and states, in writing, that the person
(a) has a mental illness, (b) isincapable of making an informed
decision, as defined in § 54.1-2982, regarding admission, and (c) is in
need of treatment in a facility; (ii) the proposed admitting facility is willing
to admit the person; and (iii) the person has executed an advance directive
in accordance with the Health Care Decisions Act (8 54.1-2981 et seq.)
authorizing his agent to consent to his admission to a facility and, if the
person protests the admission, he has included in his advance directive
specific authorization for his agent to make health care decisions even in the
event of his protest as provided in § 54.1-2986.2. In addition, for admission
to a state facility, the person shall first be screened by the community
services board that serves the city or county where the person resides or, if
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§ 37.2-805.1.
Admission of
incapacitated
persons
pursuant to
advance
directives or by
guardians

8§ 54.1-2986.2.
Health care
decisions in the
event of patient
protest.

impractical, where the person is located.

C. A person admitted to a facility pursuant to this section shall be discharged
no later than 10 calendar days after admission unless, within that time, the
person's continued admission is authorized under other provisions of law.

A. Except as provided in subsections B and C, the provisions of this article
shall not authorize providing, continuing, withholding or withdrawing health
care if the patient's attending physician knows that such action is protested
by the patient.

B. If a patient who is incapable of making an informed

decision protests a health care recommendation that is otherwise
authorized by his advance directive, his agent may make a decision
consistent with the advance directive over the patient's protest if:

1. The decision does not involve withholding or withdrawing life-prolonging
procedures;

2. The patient's advance directive explicitly states that the provisions of his
advance directive regarding the specific decision at issue should govern,
even over his later protest;

3. The patient's advance directive was signed by the patient's attending
physician or licensed clinical psychologist who attested that the patient was
capable of making an informed decision and understood the consequences of
the provision;® and

4. The health care that is to be provided, continued, withheld or withdrawn is
determined and documented by the patient's attending physician to be
medically appropriate and is otherwise permitted by law.

C. If a patient who is iIncapable of making an informed

decision protests a health care recommendation, his agent, or person
authorized to make decisions by § 54.1-2986, may make a decision over the
patient’s protest if:

1. The decision does not involve withholding or withdrawing life-prolonging
procedures;

2. The health care decision is based, to the extent known, on the patient's

® To be effective, the patient’s attending physician or licensed clinical psychologist must witness and sign
the instrument attesting the capacity of the declarant to make an informed decision.

R. Shawn Majette
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§ 54.1-2983.2.
Capacity;
required
determinations.

R. Shawn Majette

religious beliefs and basic values and on any preferences previously
expressed by the patient regarding such health care or, if they are unknown,
is in the patient’s best interests; and

3. The health care that is to be provided, continued, withheld, or withdrawn
has been affirmed and documented as being ethically acceptable by the
health care facility's ethics committee, if one exists, or otherwise by two
physicians not currently involved in the patient's care, or in the
determination of the patient's capacity to make health care decisions.

D. A patient's protest shall not revoke the patient's advance directive unless
it meets the requirements of § 54.1-2985.

E. If a patient protests the authority of a named agent or any person
authorized to make health care decisions by § 54.1-2986, except for the
patient’s guardian, the protested individual shall have no authority under
this article to make health care decisions on his behalf unless the patient's
advance directive explicitly confers continuing authority on his agent, even
over his later protest. If the protested individual is denied authority under
this subsection, authority to make health care decisions shall be determined
by any other provisions of the patient's advance directive, or in accordance
with 8 54.1-2986.

A. Every adult shall be presumed to be capable of making an
iInformed decision unless he is determined to be incapable of
making an informed decision in accordance with this article. A
determination that a patient is incapable of making an informed
decision may apply to a particular health care decision, to a specified set
of health care decisions, or to all health care decisions. No person shall be
deemed incapable of making an informed decision based
solely on a particular clinical diagnosis.

B. Prior to providing, continuing, withholding, or withdrawing health care
pursuant to an authorization that has been obtained or will be sought
pursuant to this article and prior to, or as soon as reasonably practicable
after initiating health care for which authorization has been obtained or will
be sought pursuant to this article, and no less frequently than every 180 days
while the need for health care continues, the attending physician shall, in
addition to his own written certification, obtain written certification that the
patient isincapable of making an informed decision
regarding health care from a physician or licensed clinical psychologist that
shall be based on a personal examination of the patient. The second
physician or licensed clinical psychologist shall not be otherwise currently
involved in the treatment of the person assessed, unless such an independent
physician or clinical psychologist is not reasonably available. The cost of the
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assessment shall be considered for all purposes a cost of the patient's health
care.

C. If, at any time, a patient is determined to be incapable of making

an informed decision, the patient shall be notified, as soon as
practical and to the extent he is capable of receiving such notice, that such
determination has been made before providing, continuing, withholding, or
withdrawing health care as authorized by this article. Such notice shall also
be provided, as soon as practical, to the patient's agent or person authorized
by 8 54.1-2986 to make health care decisions on his behalf.

D. A single physician may, at any time, upon personal evaluation, determine
that a patient who has previously been determined to be incapable of
making an informed decision is now capable of making
an informed decision, provided such determination is set forth in
writing.

§ 54.1-2985.
(For contingent
expiration date -

An advance directive may be revoked at any time by the declarant who is
capable of understanding the nature and consequences of his actions’ (i) by
a signed, dated writing; (ii) by physical cancellation or destruction of the

" The Bill defines the phrase and the method of determining the existence of a person, “incapable of
making an informed decision” as follows in the definition clause of the statute, § 54.1-2982.:

"Incapable of making an informed decision" means the inability of an adult patient, because of
mental illness, mental retardation, or any other mental or physical disorder which precludes
communication or impairs judgment and which has been diagnosed and certified in writing by his
attending physician and a second physician or licensed clinical psychologist after personal
examination of such patient, to make an informed decision about providing, continuing,
withholding or withdrawing a specificmedieat health care treatment or course of treatment
because he is unable to understand the nature, extent or probable consequences of the proposed
medieal health care decision, or to make a rational evaluation of the risks and benefits of
alternatives to that decision. The second physician or licensed clinical psychologist shall not be
otherwise currently involved in the treatment of the patient, unless such an independent physician
or licensed clinical psychologist is not reasonably available. For purposes of this article, persons
who are deaf, dysphasic or have other communication disorders, who are otherwise mentally
competent and able to communicate by means other than speech, shall not be considered incapable
of making an informed decision.

In the form at § 54.1-2984, the declarant is told:

The phrase "incapable of making an informed decision” means unable to understand the nature,
extent and probable consequences of a proposed health care decision or unable to make a rational
evaluation of the risks and benefits of a proposed health care decision as compared with the risks
and benefits of alternatives to that decision, or unable to communicate such understanding in any
way.

The Bill does not define the phrase “capable of understanding the nature and consequences of his
actions.” Whether it is it the same test (which would appear odd) is critical if the Ulysses clause is to be
given effect, since the protest which invokes the use of the power of attorney by the agent has no effect an
involuntary admission under a psychiatric power of attorney, while a revocation of the instrument,
including even a “partial revocation,” vitiates the authority of the agent to consent.
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see Editor's
notes)
Revocation of
an advance
directive.

GUARDIAN

§ 37.2-805.1.
Admission of
incapacitated
persons
pursuant to
advance
directives or by
guardians.

§ 37.2-805.1.
Admission of
incapacitated
persons
pursuant to
advance
directives or by
guardians.

§ 37.2-10009.
Court order of

advance directive by the declarant or another in his presence and at his
direction; or (iii) by oral expression of intent to revoke. A declarant may
make a partial revocation of his advance directive, in which case any
remaining and nonconflicting provisions of the advance directive shall
remain in effect. In the event of the revocation of the designation of an agent,
subsequent decisions about health care shall be made consistent with the
provisions of this article. Any such revocation shall be effective when
communicated to the attending physician. No civil or criminal liability shall
be imposed upon any person for a failure to act upon a revocation unless that
person has actual knowledge of such revocation.

GUARDIAN’S INVOLUTNARY ADMISSION FOR TREATMENT

B. A guardian who has been appointed for an incapacitated person pursuant
to Chapter 10 (8 37.2-1000 et seq.) may consent to admission of that person
to a facility for no more than 10 calendar days if (i) prior to admission, a
physician on the staff of or designated by the proposed admitting facility
examines the person and states, in writing, that the person (a) has a mental
illness, (b) is incapable of making an informed decision, as
defined in § 54.1-2982, regarding admission, and (c) is in need of treatment
in a facility; (ii) the proposed admitting facility is willing to admit the
person; and (iii) the guardianship order specifically authorizes the guardian
to consent to the admission of such person to a facility, pursuant to 8 37.2-
1009. In addition, for admission to a state facility, the person shall first be
screened by the community services board that serves the city or county
where the person resides or, if impractical, where the person is located.

C. A person admitted to a facility pursuant to this section shall be discharged
no later than 10 calendar days after admission unless, within that time, the
person's continued admission is authorized under other provisions of law.

Unless the guardian has a professional relationship with the incapacitated
person® or is employed by or affiliated with a facility where the person

& This prohibits a psychiatrist who has a treatment relationship with the incapacitated person from
exercising this power. Does it prohibit a professional (a CPA, a lawyer, etc.) serving as guardian from
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appointment; resides, the court's order may authorize the guardian to consent to the

limited admission of the person to a facility pursuant to § 37.2-805.1, upon finding
guardianships by clear and convincing evidence that (i) the person has severe and
and persistent mental illness that significantly impairs the person's capacity to

conservatorships exercise judgment or self-control, as confirmed by the evaluation of a
licensed psychiatrist; (ii) such condition is unlikely to improve in the
foreseeable future; and (iii) the guardian has formulated a plan for
providing ongoing treatment of the person's illness in the least restrictive
setting suitable for the person's condition.’
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871

exercising this power? Does it matter that the professional had no previous relationship with the patient,
such as the case in which a lawyer represents a nursing home, hospital, etc., in securing a guardianship in
which the lawyer’s firm (or member) is appointed as the guardian?

° Guardianship pleadings requesting this authority must include an allegation of severity and at least an
evaluation report (if not live testimony) of a licensed psychiatrist (although not the patient’s treating
psychiatrist) and a “plan for providing ongoing treatment of the person's illness in the least restrictive
setting suitable for the person's condition.” Will this subject the guardian to personal liability, either to
the incapacitated person or third parties, for failure to exercise the power of involuntary admission
under the provisions of § 37.2-1020 Duties and powers of guardian, (A), which provides that “A guardian
shall not be liable for the acts of the incapacitated person, unless the guardian is personally negligent?”
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This bill is identical to HB 2674.
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